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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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Harris ELLSWORTH, ET AL., APPELLANTS 
v. 
Epcak V. MAHER, APPELLEE 


APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS AND APPENDIX 


JUBISDICTIONAL STATEMENT 


This appeal is taken from a judgment of the District Court 
for the District of Columbia (Holtzoff, J.) entered October 3, 
1957, which granted plaintiff’s motion for summary judgment 
and denied the Government’s motion for summary judgment. 
Notice of appeal was filed on November 27, 1957. 

The complaint, filed December 3, 1956, invoked the juris- 
diction of the district court pursuant to 28 U.S. C. 1346. The 
jurisdiction of this Court rests on 28 U.S. C. 1291. 


STATUTES AND RULINGS INVOLVED 


The pertinent statutory provisions and Civil Service Com- 
mission minutes are as follow: 
Act of August 23, 1912, c. 350, Section 4, 37 Stat. 413. 
* * * In the event of any reductions being made in 
the force in any of the executive departments no honor- 
ably discharged soldier or sailor whose record in said 
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department is rated good shall be discharged or dropped 
or reduced in rank or salary. 


The Veterans’ Preference Act. 5 U.S. C. 867, Act of June 27, 
1944, c. 287, Section 18, 58 Stat. 391. 


* * * this chapter shall not be construed to take 
away from any preference eligible any rights heretofore 
granted to, or possessed by, him under any existing law, 
Executive order, civil-service rule or regulation, of any 
department of the Government, or officer thereof. 


Civil Service Commission Minute 1, June 10, 1931. 


Persons presenting discharges from draft are entitled 
to preference regardless of the length of their military 
service. * * * 


Civil Service Commission Minute 2, May 20, 1954. 


* * * persons discharged from the draft in World 
War I * * * are entitled to preference under the prior 
law; and that under section 18 of the Veterans’ Pref- 
erence Act preference cannot be withdrawn if the em- 
ployee was in the service on the date of the Act and 
has been continuously employed since that date with- 
out a break in service. 


STATEMENT OF THE CASE 


Maher, the plaintiff, below, employed as an adjudicator 
GS-9 at the St. Louis, Missouri office of the Veterans Ad- 
ministration, brought this suit to compel the Veterans Ad- 
ministration to restore him to his position as a GS-11 from 
which he was reduced to a GS-9 on August 12, 1956 as a result 
of a reduction in force order. Maher admittedly was entitled 
to the benefits of the Veterans’ Preference Act of 1944, with 
seniority dating from 1945. The suit is based on the conten- 
tion that veteran’s preference had erroneously been given to 
William A. Friedman, another employee in the same office, 
as a result of which he was retained asa GS-11. Without that 
preference Friedman would have been on a different reten- 
tion list and he, and not the plaintiff, would have been the 





3 


employee forced to accept the reduction in rank. The un- 
disputed facts are substantially as follows: 

Friedman, who has worked for the Government contin- 
uously since 1942, has, from that date, been recognized by 
the Civil Service Commission as a veteran, entitled to statu- 
tory veterans’ employment benefits, including those con- 
ferred by the Act of August 23, 1912, supra. That recogni- 
tion was accorded on the basis of his military service which 
extended from July 17, 1918, on which date he was inducted 
as a draftee, to July 21, 1918, on which date he was given a 
discharge from the draft as being physically unfit for service. 

In 1918 it was the practice for draft registrants to be ex- 
amined by a local draft board physician initially, and, if found 
qualified, to be inducted into service and sent promptly to 
a military post for duty. The order of induction provided 
that, on issuance, the draftee was “a soldier in the military 
service of the United States.” Draftees on arrival at the 
military posts were immediately subject to military orders, 
were subject to court-martial, were issued uniforms, and per- 
formed usual routine duties such as drills and kitchen police. 
Physical examinations were given by military authorities as 
soon as possible after arrival at camp. Draftees who were 
found physically unfit during the period after induction were 
released. The release was effected by a certificate entitled 
Discharge From the Draft Certificate. Friedman’s case fol- 
lowed this pattern. He was found physically unfit and on 
July 21, 1918, four days after induction, was discharged with a 
discharge from the draft certificate. 

The only issue considered by the district court in this case 
was whether Friedman was entitled to a veteran’s preference 
based on his four days of service. Notwithstanding the fact 
that Friedman had been held by the Civil Service Commission 
to have a veteran’s preference under directions of Minute No. 1 
of June 10, 1931 and Minute No. 2 of May 20, 1954, the district 
court in an oral opinion held that he was not entitled to a 
veteran’s preference on these facts and ordered the plaintiff 
restored to his position as a GS-11 in place of Friedman. 
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HISTORICAL BACKGEOUND 


At the conclusion of World War I the statute governing the 
granting of retention preferences to veterans in government 
employment was the Act of August 23, 1912, c. 350, Section 
4, 37 Stat. 413, as amended. This Act, which controlled reten- 
tion preferences until the passage of the Veterans Preference 
Act of June 27, 1944 (5 U. S. C. 851-869), provided that no 
honorably discharged soldier or sailor would be reduced in 
rank or salary if he had a rating of good or better in his job. 

On March 21, 1919, in passing upon a question arising under 
Section 6, of the Act of March 3, 1919 (40 Stat. 1291, 1293) 
a law granting certain employment rights to veterans, the 
Judge Advocate General of the War Department stated in an 
opinion that a person discharged from the draft was not to be 
considered as “honorably discharged.” Following the decision 
of the Judge Advocate General, the Civil Service Commis- 
sion issued Minute 2 of July 18, 1919, stating, in effect, that 
persons discharged from the draft were not entitled to vet- 
erans’ preference because they had not actually and finally 
been accepted for military service. This Minute of the Com- 
mission was reflected in the Commission’s Veterans’ Prefer- 
ence Form 1481 published in August 1919, and remained in 
that Form until it was eliminated in the reprint of June 1931 
as the result of the decision in Hurley v. Crowley, 60 App. 
D. C. 245, 50 F. 2d 1010, where this Court held that a person 
with a discharge from the draft certificate was an honorably 
discharged soldier and entitled to a preference under the Acts 
in effect at that time. The Commission then issued Minute 1, 
of June 10, 1931, stating that veterans’ preferences would be 
allowed retroactively to all discharged draftees of World War I, 
unless discharged under other than honorable conditions. 

Following the decision of the Supreme Court in Patterson v. 
Lamb, 329 U. S. 539, which held that an inductee who got 
only as far as “the railroad platform” when the draft was 
cancelled was not entitled to an “honorable discharge” rather 
than a “discharge from the draft” certificate, the Civil Service 
Commission issued Minute No. 1 of April 11, 1947 withdraw- 
ing veterans’ preferences from those having a discharge from 
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the draft. However, upon reconsidering this decision in the 
light of Section 18 of the Veterans’ Preference Act of 1944, 
the Commission issued Minute No. 2 of May 20, 1954 grant- 
ing veterans’ preferences to those having a discharge from the 
draft and employed in the civil service continuously from a 
time prior to the 1944 Act. This decision by the Commission 
also gave full effect to the holding of this Court in McDougall 
v. United States Civil Service Commission, 92 U. S. App. 
D. C. 69, 202 F. 2d 361, certiorari denied, 345 U. S. 969, that 
a discharge from the draft did not entitle an employee to a 
veteran’s preference sought under the “ex-serviceman” pro- 
visions of the 1944 Act. 

Thus the situation when Maher brought the present suit, 
was that under the decision of Hurley v. Crawley, supra, and 
the Civil Service ruling based on that decision, a person hav- 
ing a discharge from the draft was entitled to a veteran’s pref- 
ence under the 1912 Act, provided that such preference was 
granted prior to the 1944 Act so as to be preserved by Section 
18 of the 1944 Act. 


SUMMARY OF ARGUMENT 


1. The right to a veteran’s preference granted by a valid 
ruling of the Civil Service Commission prior to the enactment 
of the Veterans’ Preference Act of 1944 is preserved by Section 
18 thereof and cannot now be questioned. Friedman was 
accorded a preference under Civil Service regulations prior to 
the 1944 Act and this preference was expressly preserved by 
Congress in passing the 1944 Act. The absolute right to a 
veteran’s employment preference in these circumstances has 
been recognized by the Supreme Court of the United States 
and cannot now be made the subject of a court action. 

2. Even if the veteran’s preference accorded to Friedman is 
subject to court review, it was properly granted pursuant to 
the decision of this Court in Hurley v. Crawley, 60 App. D. C. 
245, 50 F. 2d 1010, in which it was held that a person who re- 
ceived a discharge from the draft was entitled to the benefits 
conference by veterans’ preference statutes. Later cases have 
not affected this decision, and the Civil Service Commission 

455559—58——_2 
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acted correctly in recognizing Friedman’s right to a veteran’s 
employment preference pursuant to this Court’s decision. 

3. The grounds relied upon by the district court for re- 
fusing to follow the dictates of the 1944 Act and the decision 
of this Court are neither sound nor persuasive. The court 
below, realizing that a literal interpretation of statutes would 
require recognition of Friedman’s right to a veteran’s prefer- 
ence, rejected such an interpretation as absurd. The so-called 
absurdity of failing to provide for differences based on length 
of service was also urged upon Congress prior to the passage 
of the 1944 Act, but Congress refused to differentiate between 
veterans because of length of time in the service and it is not 
up to the courts to overrule Congress. 

The time at camp difference between Friedman and Craw- 
ley upon which the district court attempts to distinguish the 
Crawley case is also inapposite in light of the circumstances 
which kept Crawley at camp for a longer period than Fried- 
man. The military service of both men was of exactly the 
same nature, and the time difference is not a valid ground for 
distinguishing the case. 

4. Friedman is an indispensable party to an action where 


the only issue is his right to a veteran’s employment prefer- 
ence. The plaintiff below, Maher, was not seeking any addi- 
tional rights for himself, but only an adjudication of Fried- 
man’s rights. The order of the district court removing Fried- 
man from his job cannot be valid where Friedman was not 
a party to the action. 


ARGUMENT 


I. The right to a veteran’s preference granted by valid civil 
service rulings, prior to the enactment of the Veterans’ 
Preference Act of 1944, is preserved by Section 18 thereof 
and cannot now be questioned 


In the case of Hurley v. Crawley, 60 App. D. C. 245, 50 
F. 2d 1010, this Court held that a person who had served nine 
weeks in the Army and who had then been given a discharge 
from the draft because he was physically unqualified for mili- 
tary service was entitled to a veteran’s preference under the 
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laws existing at that time. (See 37 Stat. 413 and 40 Stat. 
1291, as amended, 41 Stat. 37.) These laws provided that: 


*“ * * In the event of reduction being made in the 
force in any of the executive departments no honorably 
discharged soldier or sailor whose record in said de- 
partment is rated good shall be discharged or dropped 
or reduced in rank or salary. (Act of August 23, 1912, 
c. 350, Section 4, 37 Stat. 413.) 


And that: 


* * * In making appointments in the execu- 
tive branch of the Government * * * preference shall be 
given to honorably discharged soldiers, sailors and ma- 
rines * * * (R. S. 1754; March 3, 1919, c. 97, § 6, 40 
Stat. 1293; July 11, 1919, c. 6 $1, 41 Stat. 37.) 


Since a man who was inducted into the Army and reported 
to camp was subject to all of the liabilities and loss of civilian 
rights which go with Army service, this Court felt that such 
@ man was also entitled to the benefits granted by Congress 
and the President to those who were subjected to Army con- 
ditions. The term “honorably discharged” was held to in- 
clude any discharge given under honorable conditions, and 
not just the one certificate bearing the title “Honorable 
Discharge.” 

Based on this decision the Civil Service Commission granted 
preferences to employees having a discharge from the draft 
(see Minute 1, June 10, 1931, quoted above). These prefer- 
ences were preserved by Section 18 of the Veterans’ Preference 
Act of 1944, 5 U.S. C. 867; Act of June 27, 1944, c. 287, § 18, 
58 Stat. 391, which provides as follows: 


All Acts and parts of Acts inconsistent with the pro- 
visions hereof are hereby modified to conform herewith, 
and this chapter shall not be construed to take away 
from any preference eligible any rights heretofore 
granted to, or possessed by, him under any existing law, 
Executive order, civil service rule or regulation, of any 
department of the Government, or officer thereof. 


+t 
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This section makes it clear that when a person has already 
been granted a preference under a Civil Service ruling prior 
to the Act, it cannot be taken away from him. 

Friedman’s preference fits into this sequence exactly. He 
was granted a preference in 1942 by a prior Civil Service ruling 
promulgated pursuant to the Crawley decision, and this prefer- 
ence was expressly preserved by the 1944 Act. In Mitchell v. 
Cohen, 333 U.S. 411, the Supreme Court expressly recognized 
that where a right to a preference had accrued prior to the 
1944 Act, that Act perpetuated such a preference. 333 U. S. 
411, 422-423. 

Thus it is clear that the only question which should be con- 
sidered in deciding whether Friedman is entitled to a prefer- 
ence is whether he had one on June 27, 1944, when the Vet- 
erans’ Preference Act was passed, and, if he did, whether there 
has been any happening since that date which would cause 
him to lose the preference. The merits or unfairness of the 
reasoning which led the Civil Service Commission to promul- 
gate the ruling under which Friedman was granted his pre- 
1944 preference are irrelevant. 


II. Even if the preference granted to Friedman in 1942 is still 
subject to court review, it was correct under the decision of 
this Court in Hurley v. Crawley, and later decisions have 
not affected the holding in that case 


As we have pointed out, this Court in Hurley v. Crawley, 
60 App. D. C. 245, 50 F. 2d 1010, held that a person present- 
ing a discharge from the draft was entitled to a veteran’s pref- 
erence under the Acts then in effect. The Crawley decision 
has been neither modified nor overruled and still stands as 
the controlling precedent in the present case. 

Later cases involving persons who received a discharge from 
the draft are not inconsistent with the Crawley case. In Pat- 
terson v. Lamb, 329 U.S. 539, the issue was whether an in- 
ductee whose sole military duty was reporting to the railroad 
platform for transportation to a military camp and then being 
sent home because of the armistice was entitled to an honor- 
able discharge certificate for his military services instead of 
the discharge from the draft certificate which had been issued 
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to him. The Supreme Court held that the type of discharge 
granted was discretionary with the Secretary of War and that 
the discharge given was correct. Lamb desired the honorable 
discharge because of its impact on certain state taxes; the 
veterans’ preference employment acts of Congress were not 
in issue. 

The Civil Service Commission at first took this case to mean 
that a discharge from the draft did not entitle a person to 
the benefits of an honorably discharged veteran, but upon later 
consideration, the Commission realized that all that was said 
was that a person receiving a discharge from the draft was not 
entitled to be issued the specific type of discharge called an 
“Honorable Discharge.” A discharge from the draft did not 
indicate that a person had served other than honorably.” 

In the 1952 case of McDougall v. United States Civil Service 
Commission, 92 U.S. App. D. C. 69, 202 F. 2d 361, this Court 
held that a person presenting a discharge from the draft was 
not entitled to a veteran’s preference claimed under the 1944 
Act. The preference was claimed after the passage of the 1944 
Act and no mention was even made of the previous Acts, Sec- 
tion 18 of the 1944 Act or the Crawley decision? In the pres- 


ent case the preference is claimed by Friedman under the 
earlier Acts, the Crawley case, and, under a rule of the Com- 
mission announced prior to the 1944 Act and specifically pre- 
served by Section 18 thereof. Although Friedman had his 
preference withdrawn for a period after the decision in Pat- 
terson v. Lamb, supra, it has actually been in effect since 1942. 


*In Davis v. Woodring, 72 App. D. C. 83, 111 F. 2d 523, this Court, while 
refusing to change a discharge from the draft to an honorable discharge, 
expressly recognized that the service leading to the discharge from the 
draft had been under “honorable conditions.” 111 F. 2d 523, 525. 

*The facts in the McDougall case were similar to those presented here 
in that McDougall entered Government Service prior to 1944. However, 
the files, briefs and decision in that case indicate that none of the argu- 
ments made here were made then and were not considered by this Court. 
The only issue presented to this Court in the If{cDougali case was whether 
he was an “ex-serviceman” within the terms of the 1944 Act, and on that 
issue this Court correctly determined that he was not an “ex-serviceman”. 
If Section 18 of the 1944 Act and the previous rules and regulations of 
the Civil Service Commission had been urged upon the Court or even 
brought to its attention, we submit that the result might have been dif- 
ferent. 
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In deciding the McDougall case, this Court relied in part 
on the Supreme Court case of Mitchell v. Cohen, 333 U. S. 
411, but that case also was based only on the 1944 Act and 
the term “ex-serviceman” as it applied to a member of the 

foluntary Port Security Force of the Coast Guard Reserve.* 

None of these cases were based on the earlier statutes, nor 
did they purport to overrule the decision in the Crawley case. 
Thus, the Civil Service Commission, we submit, correctly 
based its rulings on preferences arising under the Acts prior 
to 1944 on the Crawley decision, and should continue to do so 
unless this Court sees fit either to overrule or modify that 
decision. 


III. The grounds relied upon by the court below in concluding 
that Friedman was not entitled to a veteran’s preference are 
neither sound nor persuasive 


The court below, while recognizing that the plain language 
of the applicable statute and the decision of this Court in 
Hurley v. Crawley required a holding that Friedman was en- 
titled to a veteran’s preference, refused to recognize that pref- 
erence on the ground that to do so would lead to an absurd 
reading of the statute; it distinguished Hurley v. Crawley on 
the ground that the period between induction and discharge 
there was nine weeks while here it was only four days (J. A. 

). We submit that neither of these grounds of distinc- 
tion are tenable. 

(a) Congress, in enacting laws granting preferences to vet- 
erans, has never differentiated between veterans on the basis 
of length of service or value of services rendered while on 
active duty. A person who served in the armed forces has 
either been entitled to a preference under the applicable law 
or he has not been entitled to a preference. The district 
court’s feeling that it would be “absurd” to allow the same 
preference to a man with very little service and a veteran of 
long active service finds no basis in the statutes. If Congress 


*In commenting on the issue presented in the present case, the Supreme 
Court in Mitchell v. Cohen recognized the validity of preferences granted 
by Civil Service Commission rules and regulations prior to the 1944 Act. 
333 U. 8S. 411, 422, 423. 
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had felt that such a difference should be recognized, it could 
easily have been written into the statutes. The possible un- 
fairness (or absurdity) of granting equal preferences was care- 
fully pointed out to Congress before the passage of the 1944 
Act, but Congress nevertheless passed the Act without making 
any allowances for differences in length of service. See Hilton 
v. Sullivan, 334 U.S. 323, 338, 339. 

In the Hilton case, the Supreme Court reviewed the hear- 
ings of the Senate Committee in which this unfairness was 
urged. It was pointed out to the Senate Committee that the 
1944 Act would be “ ‘substantially the same’ as the 1912 Act, 
which, as before pointed out, provided for an absolute vet- 
erans’ retention preference without regard to length of serv- 
ice.” 334 U. S. 323, 338. The circumstances of the present 
case aptly fit into the quoted language. 

(b) In its oral opinion in the present case the district court 
attempted to distinguish the Crawley case on the basis that 
Friedman spent only four days at camp while Crawley spent 
nine weeks. The facts in the Crawley case show that the rea- 
sons Crawley was at camp for nine weeks instead of four days 
were that he was hospitalized with an infected thumb shortly 
after his arrival at camp and that thereafter the influenza 
epidemic prevented his receiving a physical examination. 
Crawley was no more fully integrated into the Army than was 
Friedman. Infecting one’s thumb and contracting influenza 
hardly seem to constitute a more adequate basis for granting 
a veteran’s preference than that to be used for other discharged 
draftees. 

Moreover, an affrmance of the district court’s decision, based 
as it is on the difference between four days and nine weeks, 
would still leave the status of Civil Service employees with a 
discharge from the draft in confusion. Any employee who 
spent more than four days but less than nine weeks at camp 
could only determine his right to a preference by bringing an 
action in the District of Columbia. An attempt by the Civil 
Service Commission to promulgate a rule as to the amount 
of time necessary would only serve to hasten such actions and 
would not solve the problem. 
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IV. The person whose right to a veteran’s preference is being 
litigated is an indispensable party to the action 


For the reasons stated above we submit that this case should 
be reversed on its merits and that therefore consideration of 
the question which we raise at this point should not be neces- 
sary. However, in the event that this Court should agree with 
the contentions of the appellee on the merits, there would 
then necessarily be presented for determination the additional 
question of the lack of an indispensable party.‘ 

In effect, the appellee in this case is not asking for an adjudi- 
cation of his own rights under the Veterans’ Preference Acts, 
as he has been granted every right to which he is entitled. 
What the appellee is seeking is an adjudication of the rights of 
William A. Friedman. The basis for the suit is predicated 
entirely on the contention that Friedman has been granted 
too much in the way of retention credits, not that appellee 
has been granted too little. As a result of this suit the ap- 
pellee will stay on exactly the same retention register with 
exactly the same number of retention points as he had before 
bringing the suit. 

The final order of the district court does not purport to add 
to Maher’s rights. What it does is specifically to direct that 
the plaintiff, Edgar V. Maher, be restored to his former posi- 
tion “in lieu and in place of one William A. Friedman.” The 
oral opinion accompanying this order clearly shows that the 
only issue decided by the court was the rights of William A. 
Friedman, a person who was not before the court. 

The rule that persons are indispensable parties if their in- 
terest in a controversy is such that the court cannot proceed 
to a decree and do final justice without affecting that interest 


“A determination of this question of an indispensable party is only 
necessary after determination of our first argument, which, if upheld, 
would actually be a holding that the original complaint has failed to 
state a cause of action. No consideration of indispensable parties is neces- 
sary where no substantial claim is stated in the complaint, Calcote v. 
Tezras Pacific Coal and Oil Co., 157 F. 2d 216 (C. A. 5). 

While the failure to join indispensable parties is not necessarily juris- 
dictional, Oley v. Sweetland, 94 F. 2d 33, it can properly be raised for the 
first time in the appellate court, Calcote v. Tezas Pacific Coal € Oil Co., 
supra. 
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is well established. Shields v. Barrow, 17 Howard 130; 3 
Moore, Federal Practice, Par. 19.07 (1953 ed.). Contrary to 
this rule, the decree in the instant case not only incidentally 
affects the interests of Friedman, it goes further and directs 
that he be removed from his job. 

In making this argument we do not overlook Conner v. 
Pennsylvania R. Co., 85 U. S. App. D. C. 233, 177 F. 2d 854, 
certiorari denied, 339 U. 8. 919, involving veterans’ re-employ- 
ment rights under the Selective Service Act of 1940, 50 U.S.C. 
App. 308 (c), in which this Court adopted the holding of the 
Fifth Circuit case of Deavers v. Missouri K. & T. R. R. Co., 
171 F. 2d 961, to the effect that only the employer is a neces- 
sary party in a suit to enforce a veteran’s rights under the 
Selective Service Act. These holdings were also adopted by 
Congress in an amendment to that Act, 50 U. S. C. App. 
459 (d). 

However, in addition to the obviously distinguishing feature 
of those cases, in that they involved a different Act, there 
is the more important difference that those cases only involved 
attempts by a veteran to obtain additional rights for himself. 
They did not involve the issue present here, which is whether 
the court should take away the rights of another employee. 
In the Deavers and Conner cases there was no question of 
taking away rights. Everyone kept the seniority he had, and 
the plaintiffs were only seeking more seniority for themselves. 
Here the appellee seeks no more for himself, but only con- 
tends that Friedman should have less.° 

Since the final order of the district court necessarily and 
specifically affects the rights of an indispensable party who 
was not joined, and is invalid insofar as it affects those rights, 
and as no valid order could be issued without affecting those 
rights, we submit that this case must be reversed and ordered 
dismissed on this point alone. 


*It should be noted that while appellee is only forced to take a lower 
paying job by the reduction in force order, the decision of the district court 
would not reverse the positions of the two men, but rather would put Fried- 
man completely off the retention list and behind every employee holding a 
veteran’s preference in the competitive area of the Veterans Administration. 
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CONCLUSION 


For the foregoing reasons it is respectfully submitted that 
the judgment below should be reversed and remanded with 
directions to grant the Government’s motion for summary 
judgment or to dismiss the suit. 

JoserH D. GUILFOYLE, 
Acting Assistant Attorney General, 
Ouiver GascH, 
United States Attorney, 
Pauu A. SwWEENEY, 
. Donan L. Youna, 
Attorneys, 
Department of Justice, Washington 26, D.C. 
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In the United States District Court for the 
District of Columbia 
Civil No. 4599-56 
Epear V. MaHer 
v. 
Harris ELLSwortH, ET AL. 
Relevant docket entries 


Proceedings 


Complaint * * * filed. 
& * 


* * 


Answer of deft. to complit. 
* * 


* + 

. Pitff’s motion to substitute parties deft. Con- 
sent order substituting parties deft. (McGar- 
raghy, J.) 


* * 


... Pltff’s motion for summary judgment and exhibit. 
* * a 


* 


Deft’s cross motion for summary judgment, ex- 
hibits A and B attached. 

* * * * 
Order sustaining Pltfi’s motion for summary 
judgment (Holtzhoff, J.). 

* * * * 
. Notice of appeal by deft. from order 10-3-57. 
Copy to Claude Dawson. 

* * * * 
Order staying judgment of 10-3-57 pending final 

determination. (Holtzoff, J.) 
(2a) 





3a 
Complaint 3 
(Filed December J, 1956) 


Captions omitted hereafter. 

The plaintiff for his cause of action complains of the de- 
fendants and alleges: 

1. That the plaintiff is a citizen of the United States, and a 
resident of the State of Missouri, and brings this action 
against the said defendants in their official capacities to es- 
tablish his preferential rights of employment in the govern- 
mental service of the United States. That the value of the 
objective of this action equals and exceeds the sum of Three 
Thousand Dollars ($3,000.00) exclusive of interest and costs. 

2. That the said defendant, Philip Young, is the duly ap- 
pointed, Acting, and qualified President of the United States 
Civil Service Commission, and is sued in that capacity only. 

3. That the said defendants, George M. Moore and Fred- 
erick J. Lawton, are the duly appointed, acting and qualified 
members of the United States Civil Service Commission, and 
that the defendants, Philip Young, George M. Moore and 
Frederick J. Lawton, constitute the entire membership of the 
United States Civil Service Commission, and that they, and 
each of them, are sued in their official capacities only. 

4, That the said defendant, Harvey V. Higley, is the duly 
appointed, acting and qualified Administrator of Veterans Af- 
fairs, and charged by law with the Administration of the laws 
of the United States relating to the veterans of the Wars of 
the United States, and their dependents, and that this de- 
fendant has under his supervision civilian personnel employed 
in the Veterans Administration particularly in the office of 
the Veterans Administration at St. Louis, Missouri where this 
plaintiff is employed. 

5. That the said defendants, Philip Young, George M. Moore, 
and Frederick J. Lawton, as members of the United States 
Civil Service Commission, are charged by law with the ad- 
ministration of the so-called Civil Service Laws of the United 
States and particularly they are charged by law with admin- 
istration of the Veterans Preference Act of June 27, 1944 (5 
U. S. C. 851 et seq) and that any decision on the question of 
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Veterans Preference in governmental employment is binding 
on all administrative departments, administrations, and agen- 
cies of the government. 

6. The plaintiff further alleges that the said Harvey V. 
Higley, as Administrator of Veterans Affairs, does not have 
an absolute discretion in the employment, retention, and dis- 
charge of employees of the Veterans Administration under his 
supervision but at all times he is subject to the provisions of 
the Acts of Congress commonly known as the Civil Service 
Laws of the United States, and the lawful Executive Orders 
of the President of the United States relating to all civil serv- 
ice employees and others employed by the government of the 
United States in civilian positions. 

7. The plaintiff further alleges that the said defendants, 
such as constitute the United States Civil Service Commission 
do not have an absolute discretion in the administration of 
the laws of the United States relating to Civil Service em- 
ployees of the United States or to such of said employees who 
are veteran preference eligibles as so classified under Section 2 
of the Veterans Preference Act of June 27, 1944 (5 U.S.C. 
851). 

8. The plaintiff alleges that he enlisted in the United States 
Army on May 6, 1917, at the first officer’s training camp at 
Fort Riley, Kansas, and received a commission of a First Lieu- 
tenant in the regular Army, and thereafter honorably served 
continuously until the date he resigned his commission on Oc- 
tober 20, 1919. 

9. Plaintiff further alleges that having previously qualified 
as required by the rules and regulations of the United States 
Civil Service Commission he entered the employment of the 
United States Veterans Administration on January 29, 1945, 
as a PS-2, and thereafter was promoted to the grade of PS—-4 
on October 1, 1945. That thereafter he received an appoint- 
ment as a permanent civil service employee of the United 
States on October 3, 1948. That thereafter on December 22, 
1952 he was promoted to the grade of GS-12 and assigned to 
the rating Board of the St. Louis, Missouri office, and there- 
after on October 21, 1953 due to a reduction in force he was 
demoted to the grade of GS-11, and thereafter on July 10, 
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1956 due to a reduction in force he was reduced in rank, grade 
and salary to a GS-9, the effective date of the GS-9 grade was 
August 12, 1956. 

10. The plaintiff further alleges that as a permanent civil 
service employee of the United States and as a veteran pref- 
erence eligible as that term is defined in Section 2 of the 
Veterans Preference Act of June 27, 1944 (5 U.S. C. 851), he 
was entitled to all of the rights, benefits, and privileges of such 
veteran preference eligibles which among other things pro- 
vided in Section 12 of the Veterans Preference Act (5 U.S. C. 
861) he was entitled to be retained in his position and grade 
over and above employees who did not have veteran’s prefer- 
ence in the event of a reduction in force. 

11. The plaintiff alleges that his reduction in rank, grade 
and salary effective as of August 12, 1956 was due to a reduc- 
tion in his grade of employees, and that the plaintiff as a 
veteran preference eligible has a right to be retained in his 
grade over and above any civilian employee who did not have 
veteran’s preference. 

12. The plaintiff further alleges that on July 10, 1956 when 
this plaintiff had the grade of GS-11 as a Supervisory Adjudi- 
cator in the St. Louis Office of the Veterans Administration, 
there was also employed one William A. Friedman as a Super- 
visory Adjudicator GS-11 doing the identical work which this 
plaintiff performed, and the officials of the United States Vet- 
erans Administration at the time the plaintiff was reduced in 
grade from GS-11 to GS-9, kept and maintained the said 
William A. Friedman in the grade of GS-11, and that he is 
still kept and maintained in the grade of GS-11 Supervisory 
Adjudicator in the said St. Louis Office of the Veterans 
Administration. 

13. The plaintiff alleges that upon the reduction in force 
on July 10, 1956, the officials of the Veterans Administration 
in the St. Louis Office, claimed, or pretended to claim, that the 
said William A. Friedman was kept in the position and grade 
from which the plaintiff was reduced because he was entitled 
to veterans preference in his employment by the United States 
government. 
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14. The plaintiff alleges the true fact to be that the said 
William A. Friedman, who was retained in the grade of GS-11 
as herein alleged, was called in the draft from Pemiscot 
County, Missouri, on July 17, 1918, and was discharged from 
the draft four days later on July 21, 1918, and was never ac- 
cepted for service in the United States Army, and never honor- 
ably served the United States in any military or naval unit, 
and was not entitled on July 10, 1956 to veteran’s preference 
in his employment, nor at any other time under any of the 
statutes of the United States, or any Executive Orders of the 
President of the United States. 

15. The plaintiff further alleges that the retention of the 
said William A. Friedman in the position and grade of GS-11 
Supervisory Adjudicator in the St. Louis Office of the Vet- 
erans Administration in a reduction in force in lieu and place 
of the plaintiff was in violation of the plaintiff’s preferential 
rights as a veteran preference eligible under the provisions of 
the Veterans Preference Act of June 27, 1944, and particularly 
the provisions of said section 12 of said Act (5 U. S. C. 861). 

16. The plaintiff further alleges that upon receiving his 
notice of his reduction in grade from a GS-11 to a GS-9 on 
July 10, 1956 he duly appealed to the United States Civil 
Service Commission pursuant to section 14 of the Veterans 
Preference Act (5 U.S. C. 863), and thereafter such proceed- 
ings were had that the said United States Civil Service Com- 
mission held as a matter of law that since the said William 
A. Friedman had erroneously been given veterans’ preference 
prior to June 27, 1944, that he was entitled to the protection 
under section 18 of the Veterans Preference Act (5 U. S. C. 
867) even though the said William A. Friedman was never 
entitled to veterans’ preference under any of the laws of the 
United States, or any lawful rules or regulations of the said 
Civil Service Commission, or under any lawful Executive 
Orders of the President of the United States. That the plain- 
tiff fully exhausted any administrative remedy that he had 
by a final denial of his appeal by the United States Civil 
Service Commission on November 9, 1956. That the said 
defendant, Harvey V. Higley, as the Administrator of Veterans’ 
Affairs, was bound by the alleged illegal and unlawful deci- 
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sion of the United States Civil Service Commission holding 
that the said William A. Friedman was entitled to veterans’ 
preference. 

17. That the plaintiff has no speedy adequate remedy at 
law. That in the interest of right and justice this Court 
should grant to the plaintiff a mandatory injunction direct- 
ing and requiring the said defendants to restore the plaintiff 
retroactively to the position and grade which he held in the 
Veterans Administration prior to July 10, 1956 together with 
a declaratory judgment fixing and determining his rights as 
a veteran preference eligible in governmental employment. 

WHEREFORE, the plaintiff prays: 

1. That due process issue directed to the said defendants, 
and each of them, ordering them to appear and answer this 
bill of complaint. 

2. That the Court enter a declaratory judgment fixing and 
determining the rights of the plaintiff as a veteran preference 
eligible in governmental employment. 

3. That a mandatory injunction issue directed to the said 
defendants, ordering and directing them to restore the plain- 
tiff to his rightful position and grade of GS-11 Supervisory 
Adjudicator in the Veterans Administration office in the City 
of St. Louis, Missouri retroactively as of the date of his illegal 
and unlawful reduction in grade, together with all of the 
rights, benefits and privileges that may or might flow from a 
continuity of service from the date of his restoration to the 
date of judgment. 

4. For such other and further relief that to the Court may 
appear to be equitable and just in the premises. 

(Omitted signatures.) 


Answer 
(Filed March 20, 1957) 
The defendants, by their attorney, the United States Attor- 
ney, answer the complaint of plaintiff as follows: 
First DEFENSE 


The complaint fails to state a claim upon which relief can 
be granted. 
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SeEconD DEFENSE 


Answering specifically the numbered paragraphs of the com- 
plaint, defendants aver: 

1. Defendant has insufficient knowledge or information 
upon which to form a belief as to the truth of the allegations 
contained in paragraph 1. 

2. Denied. 

3. Defendants admit that Frederick J. Lawton is a member 
of the Civil Service Commission but deny that Philip Young 
and George M. Moore are presently members of that Com- 
mission. 

4. Defendants admit that Harvey V. Higley is the Admin- 
istrator of Veterans Affairs and is responsible for performing 
the duties and functions assigned by law and regulation to 
that office. 

5. Defendants admit that Frederick J. Lawton is a member 
of the Civil Service Commission and that the Commission is 
responsible for the administration of Civil Service laws and 
regulations. It is denied that Philip Young and George M. 
Moore are presently members of the Civil Service Commis- 
sion. The allegation regarding the binding effect of Govern- 
ment agencies of Civil Service Commission decisions is a legal 
conclusion which defendants are not required to answer. 

6. The allegations in this paragraph are conclusions of law 
which defendants are not required to answer. 

7. The allegation in this paragraph are conclusions of law 
which defendants are not required to answer. 

8. Defendants are without sufficient knowledge or informa- 
tion to form a belief as to the truth of the allegations in this 
paragraph. 

9. Defendants admit that plaintiff was employed by the 
Veterans Administration on January 29, 1945 as a PS-2; 
was promoted to PS-4 on October 1, 1945; was appointed 
as a@ permanent Civil Service employee on October 3, 1948; 
was promoted to the grade GS-12 on December 12, 1952 and 
assigned to the Rating Board of the St. Louis, Missouri, office; 
was demoted to the grade of GS-11 on October 17, 1953 as a 
result of a reduction in force; and was reduced to a GS-9 
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as a result of a reduction in force, such reduction of plain- 
tiff being effective August 12, 1956. 

10. Defendants admit that plaintiff as a Civil Service em- 
ployee and a Veterans preference eligible under section 2 of 
the Veterans Preference Act of 1944 was entitled to the bene- 
fits prescribed under section 12 of said Act. 

11. Defendants admit that plaintiff’s reduction in grade 
effected on August 12, 1956, resulted from a reduction in 
force; and that plaintiff was entitled to the various benefits 
of a veteran in preference over an employee who did not . 
have veterans preference as prescribed by the Veterans Prefer- 
ence Act of 1944. 

12. Defendants admit that on July 10, 1956, when plain- 
tiff held the grade of GS-11, there was employed in the same 
grade one, William A. Friedman, performing work compara- 
ble to that of plaintiff, and that the said Friedman was re- 
tained in the grade of GS-11; whereas, plaintiff was reduced 
to grade GS-9, and the said Friedman is still maintained in 
the grade of GS-11 in the St. Louis office of the Veterans 
Administration. 

13. Defendants admit that at the time of reduction in force 
resulting in plaintiff’s reduction to GS-9, the said William A. 
Friedman was retained in the grade of GS-11 and that Mr. 
Friedman was found to be entitled to veterans preference 
benefits. 

14. Defendants admit that William A. Friedman was in- 
ducted July 17, 1918, medically examined and reported at 
camp, and was discharged from the draft on July 21, 1918, 
having been found physically unqualified for military service. 
All other allegations of paragraph 14 are denied. 

15. Defendants deny that the reduction of said William A. 
Friedman in the grade of GS-11 was in violation of the plain- 
tiff’s veterans preference rights. 

16. Defendants admit that plaintiff appealed his reduction 
in grade to the Civil Service Commission and has otherwise 
exhausted his administrative remedies. Other allegations in 
paragraph 16 are statements of law and defendants are not 
required to answer. 





10a 


17. Defendants deny that plaintiff is entitled to a declara- 
tory judgment, or any other judgment, in this action. 


TuHIrD DEFENSE 


Defendants aver that plaintiff’s reduction in grade was 
proper and in accordance with all applicable law and regu- 
lations and that there was no error in the processing of the 
reduction in force in issue and that the reduction of plaintiff 
in grade was not arbitrary, capricious nor contrary to law. 

WHEREFORE, defendants demand judgment, together with 
the costs of this suit. 

(Omitted signatures.) 


Order for substitution of parties defendant 
(Filed April 30, 1957) 


Upon motion of plaintiff, and for good cause shown, it is 
this 30th day of April 1957, 

Ordered, that Harris Ellsworth, Duly appointed president 
of the United States Civil Service Commission, be substituted 
as a party defendant to this action in lieu of Philip Young, 
and that Christopher Phillips, duly appointed member of the 
said Civil Service Commission, be substituted as a party de- 
fendant in lieu of George M. Moore. 

(S) JoseraH C. McGarracsey, J., 
District Judge. 
(Consented to; signatures omitted.) 


Plaintiff's motion for summary judgment 
(Filed June 20, 1957) 


Comes now the plaintiff in the above-entitled case and 
moves the Court for Summary Judgment in his behalf. This 
motion is predicated upon the pleadings filed herein and the 
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affidavit of the plaintiff hereto attached, for the reason that 
there is no issue of fact in this case and the plaintiff as a 
matter of law is entitled to judgment. 

(Omitted signature.) 


Defendant’s cross-motion for summary judgment 
(Filed August 1, 1957) 


Comes now the defendants by their attorney, the United 
States Attorney, and moves this Court for summary judgment 
on the grounds that there is no issue of fact and defendants 
are entitled to judgment as a matter of law. In support of 
this motion, defendants attach hereto a Memorandum of 
Points and Authorities in Support thereof and certified copies 
of Minutes of the Civil Service Commission. 

(Signatures omitted.) 


Exuisit A 
MINUTES OF PROCEEDINGS OF U. S. CIVIL SERVICE COMMISSION 
June 10, 1931—Wednesday 
Commissioners present: CAMPBELL, WALES, AND DELL 


1. Military preference to persons discharged from draft and 
to members of training schools and camps established under 
the National Defense Acts of June 3, 1916 and May 18, 1917. 

Persons presenting discharges from draft are entitled to pref- 
erence regardless of the length of their military service or the 
reason for the issuance of the certificates (unless they are 
shown to be other than honorable), and such preference shall 
be granted retroactively. 

Preference will be allowed to persons who present honor- 
able discharge certificates from training camps or schools au- 
thorized by the national defense acts of June 3, 1916 and 
May 18, 1917. 
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Exuisit B 


MINUTES OF PROCEEDINGS OF THE U. S. CIVIL SERVICE 
COMMISSION 


May 20, 1954—Thursday 
Commissioners present: Younc, Moors, anp LawTon. 
1. * 2 


2. Commission—Withdrawal of preference granted prior to 
the Veterans’ Preference Act based on discharge from draft 
certificates—Consideration has been given to the question 
whether preference granted on the basis of a discharge from 
draft prior to the Veterans’ Preference Act of 1944 is pre- 
served by section 18 of that Act if there has been no break 
in service. Based on a review of the matter, the Commis- 
sion has approved the conclusion, that an employee entitled 
to preference on the basis of a discharge from draft under the 
law in effect prior to the date of enactment of the Veterans’ 
Preference Act of June 27, 1944, who was in the service on 
that date and has not had a break in service since that date, 
comes squarely within the provisions of section 18 of the Act. 
Under section 18 of the Veterans’ Preference Act he retains 
his preference so long as he is continuously employed. This 
preference is limited to retention preference in reduction in 
force. 

The instructions in the Federal Personnel Manual will be 
revised to make clear that persons discharged from draft in 
World War I are not entitled to preference under section 2 of 
the Veterans’ Preference Act; that such persons are entitled to 
preference under the prior law; and that under section 18 of 
the Veterans’ Preference Act preference cannot be withdrawn 
if the employee was in the service on the date of the Act and 
has been continuously employed since that date without a 
break in service. 
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Oral opinion of Judge Holtzoff granting plaintiff's motion for 
summary judgment and denying defendant’s motion 


(October 2, 1957) 
RULING BY THE CourRT 


The Court: It is the Court’s opinion that a person who in 
1918 was inducted by a draft board and sent to camp, and 
upon arrival in camp was reexamined by Army doctors and 
found disqualified, and received a discharge from draft four 
days after induction, should not be entitled to veterans pref- 
erence, certainly not as against a bona fide veteran. 

Of course, it is no fault of the person who was found medi- 
cally disqualified; it is no reflection on him, but it seems to 
the Court that it would be carrying the statute to an absurdity 
to allow such a person veterans preference, especially when 
that preference gives him a priority against a person who has 
seen real military service. I think to accord veterans prefer- 
ence in such an instance is to carry a literal construction of 
the statute to an absurd result and contrary to the basic prin- 
ciples of statutory construction, such as are indicated by the 
case of the Church of the Holy Trinity v. United States. 

The Court is of the opinion that Hurley v. Crawley, 50 F. 2d 
1010, is distinguishable because in that case the person in- 
ducted into the military service remaining in the military 
service for nine weeks. and the Court held that he had be- 
come a soldier within the meaning of the law. The Court 
emphasized the nine weeks period. Consequently that is not 
a purely fortuitous circumstance but a distinguishing feature. 
Accordingly, the Court will grant the plaintiff’s motion for 
summary judgment and deny the defendant’s motion. 

Mr. Dawson: Your Honor, I will prepare the order. 

The Court: Yes; and submit a copy to Government coun- 
sel, and submit the original to the Clerk. 

(Thereupon the hearing was concluded.) 
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Final judgment 
(October 3, 1957) 


The motions of the plaintiff and the defendants for sum- 
mary judgment coming on to be heard before the Court, and 
the Court having heard the argument of counsel for the re- 
spective parties, and being fully advised in the premises. 

It is this 3rd day of October 1957, 

OrvERED, that the motion of the plaintiff, Edgar V. Maher, 
for a summary judgment in his favor be, and the same is 
hereby, sustained, and the motion of the defendants for a 
summary judgment be, and the same is hereby, denied, and 
it is further 

ORDERED, that the said defendants, Harris Ellsworth, as 
Chairman of the United States Civil Service Commission, 
Christopher B. Phillips and Frederick J. Lawton, as mem- 
bers of the said Commission, and Harvey V. Higley, as Ad- 
ministrator of Veterans Affairs, are hereby 

ORDERED and DIRECTED to forthwith restore the plaintiff, Ed- 
gar V. Maher, to the position and grade of Supervisory Adju- 
dicator GS-11 in the Adjudicating Division of the United 
States Veterans Administration, Regional Office at St. Louis, 
Missouri retroactively as of August 12, 1956 in lieu and in 
place of one William A. Friedman, and to restore to the said 
plaintiff, Edgar V. Maher, all rights, benefits, emoluments 
and privileges flowing from a continuity of service from Au- 
gust 12, 1956 to date hereof the same as if the said plaintiff 
had not been reduced in rank, grade and salary as of that date. 

(S) Auexanver Hotrzorr, J., 
District Judge. 


Notice of appeal 
(Filed November 27, 1957) 


Notice is hereby given this 27th day of November 1957, 
that Harris Ellsworth, et al., hereby appeals to the United 
States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 3d day of October 1957 
in favor of plaintiff, against said defendants. 

(Omitted signature.) 
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Order of Judge Holtzoff staying judgment pending final 
determination 


(December 3, 1957) 


The Court being advised that defendants have noted an 
appeal of this Court’s judgment for plaintiff of October 3, 
1957, and plaintiff consenting to a stay of the enforcement 
of said order pending final determination of said appeal, it 
is this 3rd day of December, 1957 

Orverep that the judgment of the Court of October 3, 1957 
is hereby stayed pending final determination of the appeal 
herein, on condition that appeal is diligently prosecuted. 

(S) Hourzorr, J., 
Judge. 
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QUESTIONS PRESENTED 


1. Whether a void order or ruling of the United States 
Civil Service Commission which was a mere nullity, and 
which illegally awarded Veterans’ Preference to persons 
who were not honorably discharged soldiers and sailors of 
the United States, was validated under Section 18 of the 
Veterans Preference Act of June 27, 1955 (5 U.S.C. 867)? 


2. Whether in a suit for a declaratory judgment to es- 
tablish the rights of a Veteran Preference Eligible in gov- 
ernmental employment, parties who might be affected by 
the declaratory judgment are indispensable parties? 
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United States Court of Appeala 


For THE Districr or CoLtumsia CiecuIT 


No. 14,281 
Harris ELiswortTH, ET aL., Appellants, 
v. 


Epnear V. Maer, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR THE APPELLEE AND APPENDIX 


STATEMENT OF THE CASE 





The Appellee, hereinafter referred to as the plaintiff, 
was employed in the Regional Office of the Veterans Ad- 
ministration at St. Louis, Missouri. The plaintiff served 
honorably in the military forces of the United States 
during the period of World War I covering the period 
from May 6, 1917 until October 20, 1919. (4a) He was 
employed by the Veterans Administration from January 
29, 1945, and became a permanent civil service employee 
in said Administration on October 3, 1948. He was pro- 
moted to the grade of GS-12, but reduced in grade on 
October 21, 1953 to a GS-11, and thereafter was reduced 
in grade to a GS-9 on August 12, 1956. Prior to his re- 
duction in grade to a GS-9, he was a supervisory Adjudi- 
cator in the said Regional Office. The reduction in grade 
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effective on August 12, 1956 was due to a reduction in 
force in the said Regional Office. At the time he was 
reduced to a GS-9, the officials of the Veterans Adminis- 
tration kept and maintained in the grade of GS-11 one 
William A. Friedman who was alleged to have been a 
veteran preference eligible as having a preference right 
over the plaintiff in the retention in the grade of GS-11. 
It was admitted that if the said Friedman was not a 
veteran preference eligible then the plaintiff should have 
been retained in his grade of a GS-11. 


The Civil Service Commission, and the officials of the 
Veterans Administration bound by the ruling of the Civil 
Service Commission, held that said Friedman had prefer- 
ential rights over the plaintiff. It is admitted that said 
Friedman is not an honorably discharged soldier or sailor 
of the United States, and that he was only called in the 
draft on July 17, 1918, and was never accepted for mili- 
tary service, and was discharged from the draft on July 
21, 1918, four days later and never did receive an honor- 
able discharge from military service. 


The Court below held that the preference granted to 
employees of the United States was given only to honor- 
ably discharged soldiers, and sailors, and did not apply 
to persons hke Friedman who was never accepted for 
military service. The Court ordered that the plaintiff be 
restored retroactively to the position and grade of a 
GS-11 from which he had been illegally reduced in grade. 


No motion or any other proceedings were instituted in 
the District Court to join William A. Friedman as a 
party to this action although he knew of the pending 
action, and served upon counsel for the Appellee a pre- 
tended petition for intervention which apparently was 
never filed with the Clerk of the District Court. 
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STATUTES AND REGULATIONS 


Act of August 15, 1876 (19 Stat. 143, 169), reads in 
part as follows: 


“Provided, That in making any reduction of force 
in any of the Executive Departments, the head of 
such Department shall retain those persons who may 
be equally qualified who have been honorably dis- 
charged from the military or naval services of the 
United States, and the widows and orphans of de- 
ceased soldiers and sailors.” 


Act of August 23, 1912 (¢. 350, sec. 4, 37 Stat. 413; 
5 USC 648) provides among other things as follows: 


“ 


. . . im the event of reductions being made in 
the force in any of the executive departments no 
honorably discharged soldier or sailor whose record 
in said department is rated good shall be discharged 
or dropped, or reduced in rank or salary.” 


Executive Order 4240—June 4, 1925: 


“Executive Order of March 3, 1923, will be con- 
strued to require that in selecting employees to be 
demoted or separated on account of any reduction 
of working forces honorably discharged soldiers, sail- 
ors and marines, and the widows of such, and the 
wives of injured soldiers, sailors, and marines, who 
themselves are not qualified for positions in the Gov- 
ernment service, will be placed at the top of the lists 
of competing employees, in the order of their ratings, 
provided they attained for the last rating period an 
efficiency rating of not less than 80; and they will be 
retained in existing status, if their record in respect 
to deportment, attitude, and attendance is satisfac- 
tory, in preference to all other persons with whom 
they are respectively in competition. * * * * *” 
“Sec. 867. “All acts and parts of Acts inconsistent 
with the provisions hereof are modified to conform 
herewith, and this chapter shall not be construed to 
take away from ANY PREFERENCE ELIGIBLE 
any rights heretofore granted to, or possessed by, 
him under any existing law, Executive order, civil- 
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service rule or regulation, of any department of the 
Government or officer thereof.” (June 27, 1944, ch. 
287, Sec. 18, 58 Stat. 390).” 5 U.S.C. 867. 


SUMMARY OF THE ARGUMENT 


The plaintiff will argue that prior to the Act of June 
27, 1944 (5 U.S.C. 851) veterans preference was legally 
granted only to honorably discharged soldiers and sailors 
and that no other persons except those designated in the 
statute of the United States or the Executive orders of 
the President of the United States were entitled to vet- 
erans preference before the passage of the Veterans 
Preference Act of June 27, 1944. Plaintiff will further 
argue that as a veteran preference eligible he was illegally 
reduced in grade from a GS-11 to a GS-9 on August 12, 
1956, and that the Court below was correct in ordering 
him retroactively reinstated as of the date of his illegal 
reduction in grade. Plaintiff will further argue that 
William A. Friedman was not a necessary or indis- 
pensable party to the action and the question as to 
whether he should have been joined as a party-defendant 
cannot be raised on this appeal because the question was 
not raised in the United States District Court. 


ARGUMENT AND BRIEF 


Veterans Preference Granted By The Statutes And 
Executive Orders Prior To June 27, 1944 Referred 
Only To Honorably Discharged Soldiers, Sailors, and 
Marines. 

POINT I 


The preference granted to employees of the United 
States who had served as soldiers, sailors and marines 
of the United States has at all times been limited to those 
who served and received honorable discharges. 


‘+ 
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Act of August 15, 1876 (19 Stat. 143, 169), reads in 
part as follows: 


“Provided, That in making any reduction of force 
in any of the Executive Departments, the head of 
such Department shall retain those persons who may 
be equally qualified who have been honorably dis- 
charged from the military or naval services of the 
United States, and the widows and orphans of de- 
ceased soldiers and sailors.” 

Act of August 23, 1912 (c¢. 350, sec. 4, 37 Stat. 413; 5 
USC 648) provides among other things as follows: 


... in the event of reductions being made in the 
force in any of the executive departments no honor- 
ably discharged soldier or sailor whose record in said 
department is rated good shall be discharged or 
dropped, or reduced in rank or salary.” 

The statutes above quoted remained in full force until 
the enactment of the Veterans Preference Act of June 27, 
1944 (5 USC 851). 


In the meantime between August 28, 1912 and June 27, 
1944 numerous Executive orders of the President of the 
United States were issued. 


Section 7 of Executive order No. 3567 issued October 
24, 1921, extended to the field service the provisions of the 
Act of August 28, 1912, and the same was limited to 
honorably discharged soldiers and sailors. 


Executive order 3801 issued on March 3, 1923 related 
to preference employees, and only included honorably dis- 
charged soldiers and sailors. 


To the same effect is Executive order No. 4240 issued 
on June 4, 1925 as further amended on March 2, 1929, 
giving an absolute preference only to honorably dis- 
charged soldiers and sailors. 


The Appellees predicate their case primarily on the 
decision of this Court in the case of Hurley v. Crowley, 
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60 App. D.C. 245 in which this Court held that the plain- 
tiff who entered military service under the draft and was 
kept in the service for a period of nine weeks and then 
discharged from the draft was entitled to veterans 
preference. 


Section 174 of the Selective Service Act of May 18, 1917 
(C-15-40, Statute 76) provided that a draftee must be 
accepted or rejected within one month after being drafted. 
The Board for Correction of Military Records has no 
published opinions, and they are not disclosed to the pub- 
lic, but counsel for the plaintiff is reliably informed that 
where a person answered a draft call and was kept in a 
camp, that there was a rule of law of constructive 
acceptance for military service, and that those in this 
eategory where kept beyond the 30 day period, and 
actually performed military duty were entitled to an 
honorable discharge. The draftee Crowley because of 
his nine weeks in the service, and because of the other 
things mentioned by this Court in your opinion, could 
have easily come within the rulings of the Board for the 
Correction of military records. 


Despite the decision of this Court in the Hurley v. 
Crowley case, it now appears to be clear that to qualify 
for veterans preference at any time the soldier or sailor 
must have been accepted for military or naval service and 
have received an honorable discharge. The decision of 
this Court in the case of McDougall v. Civil Service 
Commission, 202 F.2d 361, 92 U.S. App. D.C. 69 by 
implication overruled the prior decision of Hurley v. 
Crowley, supra. In the McDougall case this Court held 
that a man must have become a full-fledged soldier finally 
accepted for and accepted in the military service. Me- 
Dougall, like the draftee Friedman, was called in the 
draft, and rejected from the draft. The Supreme Court 
denied certiorari in the McDougall case, 345 U.S. 969, 97 
L.Ed. 1386. 





~ 
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Preference in government employment was limited by 
the statutes and the Executive orders lawfully promul- 
gated to persons who were honorably discharged from the 
military or naval service. There is no statute or Execu- 
tive order which grants preference to any employee, 
except to widows or orphans of honorably discharged 
soldier or ‘sailors, who were not honorably discharged 
from military or naval service. 


All of the Statutes and Executive orders herein re- 
ferred to are cited with approval by the Supreme Court 
of the United States in the ease of Hilton v. Sullivan, 
334 U.S. 323, 92 L. Ed. 1416. 


In considering the question of Congress and the Presi- 
dent in limiting the preference to Honorably Discharged 
Soldiers and Sailors, the Court’s attention is specifically 
directed to the fact that there are several types of dis- 
charges issued by the Army officials, and the Naval 
officials. 


The Honorable Discharge is issued by the Army where 
the service of the person has been honest and faithful. 
It is the highest discharge that may be given to a person 
who served in the military service. This discharge is on 
white paper. The second discharge which is given where 
the soldier is discharged from the service but without 
honor. This type of a discharge is issued on blue paper. 
The third type of a discharge is that of a dishonorable 
discharge issued in most cases as the result of a court- 
martial sentence. Congress throughout all of its legis- 
lative history has made a distinction as to benefits granted 
to persons serving in the Armed Forces on the basis of 
the type of a discharge that such a person received from 
the military service. 


. The Navy Department issues five types of discharges 
which include honorable discharge, discharge under honor- 
able conditions, undesirable discharge, bad-conduct dis- 
charge, and dishonorable discharge. 
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American Law of Veterans 2nd Edition, Par. 149, 
page 105. 


The Marine Corps has four classes of discharges namely 
honorable discharge, discharge, bad-conduct discharge, 
and dishonorable discharge. 


American Law of Veterans 2nd Edition, page 105, 
Par. 149. 


Congress has made a distinction between persons hold- 
ing honorable discharges by providing in many cases that 
only persons with honorable discharges may receive the 
benefits of certain Acts of Congress the theory being that 
only persons who served honorably during their military 
or naval service were entitled to receive benefits from 
the United States government. 


For example only those who were discharged under 
other than dishonorable are entitled to burial expenses. 


American Law of Veterans lst Ed. Par. 585, Page 496. 


Many more examples may be cited to show that Con- 
gress intended that only honorably discharged veterans 
would be entitled to many of the benefits which were 
awarded veterans. 


The Civil Service Commission issued a pretended rul- 
ing on June 10, 1931 (lla) granting preference in employ- 
ment to persons discharged from the draft under the 
defense Acts of June 3, 1916 and May 18, 1917. This 
ruling was not based on any statute or Executive order 
of the President of the United States, and is wholly void 
and of no legal effect. Congress and the President of the 
United States never granted to a person who was dis- 
charged from the draft preference in governmental em- 
ployment. It is this void order which the Commissioners 
of the Civil Service Commission now claim was protected 
under Section 18 of the Veterans Preference Act of June 
27, 1944 (5 USC 867). 
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In this connection the Commissioners are seriously in 
error. Section 18 relied upon provides as follows: 


“Sec. 867. “All Acts and parts of Acts inconsistent 
with the provisions hereof are modified to conform 
herewith, and this chapter shall not be construed to 
take away from ANY PREFERENCE ELIGIBLE 
any rights heretofore granted to, or possessed by, 
him under any existing law, Executive order, civil- 
service rule or regulation, of any department of the 
Government or officer thereof.” (June 27, 1944, ch. 
5 U.S.C. 867) 

This section grants to any preference eligible any rights 
hereto granted. The fallacy of the Appellees’ argument 
that a man discharged from the draft is entitled to vet- 
erans preference is at once apparent because a person 
only discharged from the draft never was a preference 
eligible. He had never been awarded by Congress the 
preferential rights given only to honorably discharged 
soldiers and sailors, and in some cases their dependents. 


Once you go outside of the statutes and Executive 
orders to grant preference to persons who are not honor- 
ably discharged from the military or naval service then 
it might be rightfully said that the Civil Service Com- 
mission should have granted veterans preference to a 
person who had a blue discharge from the service or 
even to one who had a dishonorable discharge. It would 
be just as reasonable to assume that they have that au- 
thority as to say that they had authority to grant vet- 
erans preference to a person who was not honorably dis- 
charged. It is admitted in this case that they granted 
preference to men who never honorably served the United 


States, and who were never accepted for military or naval 
service. 


The law is well settled that an administrative body 
such as the Civil Service Commission cannot legislate. 
In attempting to determine that a person who never 
served the United States honorably in the military or 
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naval service was entitled to preference, the Commission 
took and usurped the legislative function of the Congress 
of the United States. 


The Commission might as well as declared that all 
civilian employees of the War Department who served 
during World War I were veteran preference eligibles 
and entitled to preference, and even if this had been 
done there would be much more merit in their ruling 
than to select those who never served the United States 
during the war period in any capacity. 


The decision of the United States Civil Service Com- 
mission that persons called in the draft and discharged 
from the draft were entitled to veterans preference prior 
to June 27, 1944 must have been predicated upon the 
provisions of the then existing statutes, and the Executive 
orders of the President of the United States. 


The Commission itself had no authority to go outside 
of the statutes, and Executive orders. Any such action 
was a mere nullity. 


In the case of Hamilton National Bank v. District of 
Columbia, 81 U.S. App. D.C., 200, 156 F.2d 845, which 
involved a question of taxation, this Court said: 


“While an interpretative administrative regulation 
consistent with the statute has great weight, one 
which “operates to create a rule out of harmony is 
a mere nullity”. 


This Court cited in support of the above statement the 
decision of the Supreme Court of the United States in 


the case of Manhattan General Equipment Co. v. Com- 
mission, 297 U.S. 129, 80 L.Ed. 528. 


The regulation or a ruling of an administrative Board 
must be within the confines of the statutes. If not it is 
a@ mere nullity. 


Waite v. Macy, 246 U.S. 606 
Colorado v. Toll, 268 U.S. 228, 69 L. Ed. 927. 


sh 
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Since persons only discharged from the draft in World 
War I were never given preference under the statutes or 
the Executive orders of the President of the United 
States, the attempt of the United States Civil Service 
Commission to give a preference status to such persons 
is a mere nullity. 


POINT II 


William A. Friedman Was Not An Indispensable Party 


The Appellants raise for the first time in this lawsuit 
the question of whether William A. Friedman should have 
been joined as a party defendant. They did not raise 
this question of joining him as a party defendant in the 
Court below. The plaintiff contends that this question 
cannot now be raised as it has been waived by the failure 
to raise it below. 


They cite in their brief the cases of Conner v. Penn- 
sylvania Railroad Company, 85 U.S. App. D.C. 233, and 
the case of Deavers v. Missouri K & T R.R. Co., 171 F.2d 
961 CCA 5th. 


These cases involved the rights of veterans returning 
to their job positions after having served in the Armed 
Forces. It was asserted by the Counsel for the Railroad 
Companies that the persons employed by the Railroads 
whose rights were effected by the suit of the plaintiffs 
should have been joined as parties-defendant. These cases 
which counsel for the Appellants attempt to distinguish 
from the instant case are directly in point with the con- 
tention that Willim A. Friedman was not an indispensable 
party. 


In the first place, the suit brought by this plaintiff was 
for a declaratory judgment fixing and determining the 
rights of the plaintiff as a veteran preference eligible in 
governmental employment, and for a mandatory injunc- 
tion requiring the defendants to restore the plaintiff to 
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his rightful position and grade on governmental service, 
and for such other and further relief as to the Court may 
appear to be equitable and just. This caption is deleted 
by the Appellants when they printed the complaint in the 
appendix. They included the motion of the plaintiff for 
a summary judgment, but they did not include his annexed 
affidavit, and it therefore becomes necessary for this plain- 
tiff to print this affidavit in the appendix to this brief. 
[See Appendix pages 14-15]. 


Attention to the Court is also invited to the demand 
for judgment (7a). The plaintiff prayed for a declaratory 
judgment fixing and determining the rights of the plain- 
tiff as a veteran preference eligible in governmental em- 
ployment, and further prayed that he be restored retro- 
actively to his position and grade of a GS-11 Supervisory 
Adjudicator in Veterans Administration Office in St. Louis, 
Missouri as of the date of his illegal and unlawful re- 
duction in grade together with all rights, benefits and 
privileges flowing from a continuity of service from the 
date of restoration to the date of judgment. 


The action filed was clearly one for a declaratory judg- 
ment determining the rights of the plaintiff. There is no 
reasonable excuse for the statement in the Appellant’s 
brief page 13 which contains the following language, “Here 
the Appellee seeks no more for himself, but only contends 
that Friedman should have less”. This statement could 
not have been made in good faith, as it is obviously not 
true. The fact that Friedman occupied the position to 
which the plaintiff was entitled is only an incident to the 
action for a declaratory judgment, and it would seem 
that true representatives of the government of the United 
States would want to protect the interests of the govern- 
ment by the judgment order entered in this case which 
provides that there should not be a duplication of service. 


Furthermore, counsel for the Appellants well know that 
Friedman is a resident of Missouri, and that the United 
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States District Court in Missouri would not have juris- 
diction over the Appellant in this case, and furthermore 
that the United States District Court in Missouri has 
no authority or jurisdiction to issue a mandatory injunc- 
tion directed to these Appellants. What they want this 
Court to decide is that while the rights of the plaintiff 
under the Veterans Preference Acts have been violated, 
he has no remedy in the Courts. 


CONCLUSION 


For the reasons stated in this brief the judgment of 
the Court below should be in all things affirmed. 


Respectfully submitted, 


Ciauve L. Dawson, 
Attorney for the Appellee 


1049 Shoreham Bldg. 
Washington 5, D.C. 
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APPENDIX 


The style of the case deleted by the Appendix of the 
Appellants is as follows: 


SUIT FOR A DECLARATORY JUDGMENT FIXING 
AND DETERMINING THE RIGHTS OF THE PLAIN- 
TIFF AS A VETERAN PREFERENCE ELIGIBLE 
IN GOVERNMENTAL EMPLOYMENT; FOR A MAN- 
DATORY INJUNCTION REQUIRING THE DEFEND- 
ANTS TO RESTORE THE PLAINTIFF TO HIS 
RIGHTFUL POSITION AND GRADE IN GOVERN- 
MENTAL SERVICE, AND FOR SUCH OTHER AND 
FURTHER RELIEF AS TO THE COURT MAY AP- 
PEAR TO BE EQUITABLE AND JUST. 


The affidavit of the plaintiff attached to the motion of 
the plaintiff for summary judgment which was deleted by 
the Appellants in their Appendix is as follows: 


AFFIDAVIT IN SUPPORT OF PLAINTIFF’S MOTION 
FOR A SUMMARY JUDGMENT. 


STATE OF MISSOURI ) 
} Set 
City of St. Louis ) 

EDGAR V. MAHER, being first duly sworn on his oath 
deposes and says that he is the plaintiff in the above- 
entitled case, and that he makes this affidavit in sup- 
port of the motion for a summary judgment in favor of 
the plaintiff in this cause. Affiant says that he enlisted in 
the United States Army on May 6, 1917, at the first offi- 
cer’s training camp, and received a commission some 
ninety days later as First Lieutenant in the Regular 
Army, and served honorably continuously until the date 
of his resignation from the service on October 20, 1919; 
That affiant, having qualified in accordance with the rules 
and regulations of the United States Civil Service Com- 
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mission, entered the employment of the United States 
Veterans Administration on January 28, 1945, as a PS-2, 
was promoted to a PS4 on October 1, 1945, and acquired 
a status of a permanent civil service employee on Octo- 
ber 3, 1948, and that he was promoted to a GS-12 on 
December 12, 1952, and assigned to the rating Board of 
the Regional Office of the Veterans Administration and 
was demoted to a GS-11 due to a reduction in force in 
the said Regional Office, and that your affiant was fur- 
ther reduced in grade to a GS-9 due to a reduction in 


force in said Regional Office effective August 12, 1956. 


Affiant further says that when he was reduced in rank, 
grade, and salary from a GS-11 to a GS-9 effective as 
of August 12, 1956 and due to a reduction in force, the 
‘officials of the said Regional Office of the Veterans Ad- 
ministration found and determined as fact that one Wu- . 
liam A. Friedman, an employee, was entitled to be re- 
tained in the grade of GS-11 due to the fact that he was 
a veteran preference eligible, and affiant is informed and 
believes that the said William A. Friedman is not a Vet- 
eran Preference Eligible as that term is defined in the 
Veterans Preference Act of June 27, 1944, or by virtue of 
any statute or Executive Order of the President of the 
United States, or any lawful regulation of the Civil Serv- 
ice Commission issued prior to June 27, 1944, and it is 
admitted by the pleadings filed in this action that the 
said William A. Friedman was inducted in the draft on 
July 17, 1918, and discharged from the draft on July 21, 
1918, without receiving an honorable discharge, or ever 
having been sworn into the military service of the United 
States as a person entitled to an honorable discharge. 

Affiant further says that he was reduced in grade from 
a GS-11 to a GS-9 in a reduction in force in tthe Re 
gional Office of the Veterans Administration at St. Louis, 


Missouri solely upon the grounds that the said William 


A. Friedman was a veteran preference eligible, and en- 
titled to a preference right in retention in the grade of 
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GS-11 over and above the rights of this affant. And that 
but for said alleged preferential rights accorded to the 
said Wiliam A. Friedman, this affiant would have been 
retained in the grade of a GS-11 employee at the time 
that he was reduced in grade on August 12, 1956. That 
the position and grade held by the said William A. 
Friedman is still held by him, and has been so held since 
this affant was reduced in grade as herein alleged. Af- 
fiant further says that he duly appealed his reduction in 
rank, grade and salary from a GS-11 to a GS-9, and the 
said United States Civil Service Commission determined 
that the said William A. Friedman was an honorably 
discharged soldier of the United States despite the fact 
that he was discharged from the draft, and never, in 
fact, served as a soldier of the United States. That the 
sole issue involved in this case is whether the said Wil- 
liam A. Friedman was an honorably discharged soldier 
of the United States and entitled to veterans preference 
under the provisions of the Veterans Preference Act of 
June 27, 1944 (5 U.S.C. 851). 


/s/ Evoar V. Marner 


Subscribed and sworn to before me this 16th day of 
May, 1957. 


/s/ W. Jackson Koretia 
Notary Public in and for the 
City of St. Louis, Missouri. 


My commission expires: Feb. 9, 1958. 








